
REPORTING AGREEMENT


This agreement is made and entered into by and between _________________________, referred to below as “the Taxpayer,” and the Commonwealth of Kentucky, Department of Revenue, referred to below as “the Department.”

For and in consideration of the mutual benefits for the period ______________________, referred to below as “the audit period,” the Department and the Taxpayer hereby agree as follows:

The Department’s audit of the Taxpayer’s business for the audit period has determined that the Taxpayer makes sales of ______________________ that did not involve any installation. In this situation, the Taxpayer acts as a retailer and sales tax is due on the gross receipts or sales price received from or paid by its customer. This audit also determined that the Taxpayer also installs ________________and in this capacity acts a construction contractor as described in 103 KAR 26:070. In this situation, the Taxpayer is the consumer of_______________ and sales or use tax is due on the sales price the Taxpayer pays for this item, which it uses in performing the contract.

The Department’s audit determined that the  Taxpayer has reported transactions as having been made in its capacity as a retailer and thus subject to sales tax on the amount paid by its customer when it was really acting as a contractor or consumer of the property in question, with tax instead due on the amount it paid for that property.  Under these circumstances, the Department and the Taxpayer agree that it is appropriate and mutually advantageous that in the performance of this audit, the Department will exercise its discretionary authority under KRS 139.640 to offset the sales tax erroneously collected by the Taxpayer from its customers against the sales and use tax it owes for its purchases of the items that it erroneously reported as having been sold by it in its capacity as a retailer.  Any sales tax collected from customers over or in excess of the offset amount shall be refunded or credited to the Taxpayer only if it complies with all of the requirements of KRS 139.770, including that it first refund the erroneously collected sales tax to its customers.  The Taxpayer further agrees to indemnify the Department for any tax, interest, attorney fees, court costs, or other litigation expense should customers of the Taxpayer claim refunds from the Department for the sales tax erroneously collected from them during the audit period.



The offsetting being allowed under this agreement is contingent upon the reporting obligations assumed by the Taxpayer below and shall not be available to the Taxpayer for future audit periods. As to those future periods, the Taxpayer understands that it will be required to comply with KRS 139.770 to obtain a credit or refund of the sales tax erroneously paid but in the meantime will be liable for the sales and use tax it should have paid as a contractor or consumer of the property.  The Taxpayer also understands that this offsetting shall only be used for the single transaction in which sales tax was erroneously charged based upon the mistaken view that the Taxpayer was a retailer of the property and not its consumer. This erroneously collected sales tax shall not be used to offset the Taxpayer’s sales and use tax liability for any other transaction involving a different item of property.

The Taxpayer hereby agrees that it will comply with the reporting procedures for a contractor/retailer on a transaction- by- transaction basis as described in 103 KAR 26:070.  The Taxpayer understands and agrees that in a situation where it makes sales of ___________________ without installation, the Taxpayer is acting in the capacity of a retailer. The Taxpayer further understands and agrees that in a situation where it installs tangible personal property for its customers or arranges for that installation of the property by  a third party, billing the installation charges to the customer, it is acting in the capacity of a contractor or consumer and not as a retailer of that property.

The Taxpayer further understands and agrees that when it acts as a retailer, it shall collect and remit sales tax on the total gross receipts or sales price paid by the customer.  The Taxpayer also  understands and agrees that, when it acts as a contractor, it shall pay sales and use tax only on  the  cost of the property, or the sales price it pays for that property, which it then uses or consumes in performing its contract or agreement with its customer.

The Taxpayer agrees to adhere to the reporting method outlined above for all periods subsequent to the audit period until such time as there is a change in the applicable Kentucky statutes and regulations or a published decision of the highest court of Kentucky that requires a change in this reporting method.  

The Department and the Taxpayer agree that any proceeding to enforce or resolve any issue as to the meaning or effect of this agreement shall be brought only in the circuit court of Franklin County, Kentucky; however, nothing in this agreement shall prevent the Department from taking appropriate administrative action to enforce or administer the sales and use tax law in accordance with the applicable statutes and regulations nor relieve the Taxpayer of satisfying any legal requirement of the exhaustion of any applicable administrative or statutory remedy.


 

Listed below for informational and reference purposes only are statutes and regulation that relate to the basis for this agreement. This list is not exhaustive of the statutory and regulatory provisions that may govern this agreement and its implementation and it shall not nor is it intended to limit in any way the Taxpayer’s obligations or responsibilities under the sales and use tax law set forth in KRS Chapter 139 and related regulations.

Statute: KRS 139.010, 139.200, 139.210, 139.240, 139.260, 139.270, 139.310, 139.340, 139.640, 139.710, 139.730, 139.770

Regulation: 103 KAR 26:070 Construction Contractors.

Each of the persons signing this agreement below hereby certifies that he or she is fully authorized to execute this agreement on behalf of the party on whose behalf he or she acts and that by his or her signature hereby binds that party to the terms and conditions stated above in this agreement. 
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TAXPAYER



Signature:________________________

Printed Name:_____________________

Title:____________________________

Date:____________________________

 
KENTUCKY DEPARTMENT OF REVENUE


Signature:________________________

Printed Name:_____________________

Title:____Audit Supervisor__________

Date:____________________________
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